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1. International Law and the Environment
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1. Introduction

® The Rio UN Conference on Environment and Development

o AEDHIETZ L, AfachnZ &id?

1(1) What is international environmental law?

® ‘international environmental law’ & VN 9 FHL A F RO O R il

® ‘self-contained discipline’ & (& ?

® AE|ZI\V T international environmental law’ & WO EEIZE D L D R EWRTHWS
o2

® ‘international environmental law’ & ‘global environmental law’ & DE ML ?

®  ‘transnational’ & % ?

® UN Convention on the Law of the Sea
>  BAPNHFEETHDFZMNNIINEET A MNCHARERRH D

® General Agreement on Tariffs and Trade

®  ‘the application of international law as a whole, in an integrated manner’ & |% ?
® ‘international law relating to the environment” & ‘international law relating to sustainable
development’ & DIFEE ?

® UNEP
® ‘developmental priorities may... override environmental concerns without thereby
ceasing to be “sustainable development”’ X, 722X EIWIHIGEEITRLND D,

1(2) What is meant by ‘the environment’?

JRFETIEZ?

The Declaration of the 1972 Stockholm Conference on the Human Environment
(1 26) WCED, Our Common Future

UNFCCC

‘biota’ & 1L ?

‘the Alice-in-Wonderland quality of meaning what we want it to mean” & | X ?



https://www.icj-cij.org/sites/default/files/case-related/95/095-19960708-ADV-01-00-BI.pdf
https://m.kulib.kyoto-u.ac.jp/webopac/BB07248538
https://m.kulib.kyoto-u.ac.jp/webopac/SB00087367
https://www.un.org/en/conferences/environment/rio1992
https://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf
https://www3.mofa.go.jp/mofaj/gaiko/treaty/
https://www.wto.org/english/docs_e/legal_e/gatt47_01_e.htm
https://www.unep.org/
http://undocs.org/en/A/CONF.48/14/Rev.1
https://sustainabledevelopment.un.org/content/documents/5987our-common-future.pdf
https://unfccc.int/files/essential_background/background_publications_htmlpdf/application/pdf/conveng.pdf
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1(3) Why protect the environment?

® ‘anthropocentric’ & (% ?
® IRELIRFE D anthropocentric 72 (4 {LARILE L TED L 5 RN GRE T b TV D
D,

® Convention concerning the Protection of the World Cultural and Natural Heritage

® Convention on Biological Diversity
® Non-anthropocentric 72 1IEX4{LIZIZED L5 R b DN B D0, 7o, ZOMERIT?

1(4) The environment as a problem of international concern

® ‘international environmental law’ 232 5 [ 8 % ‘transboundary’, ‘regional’, ‘global’,
‘national or domestic> T % & V9, TNLIUIDEFHIE X,

® Vienna Convention on the Protection of the Ozone Layer

1(5) The role of law in international environmental protection

® 4ODKRBINPFTONTND, TNENIZHOEHHAE L,

1(6) Does international law adequately protect the environment?

® ‘The Greta Thunberg point® & |% ?
® ‘effectiveness... has multiple meanings’ & D Z L7273, ED L5 REMI H 5 >,
®  ‘Ultimately this is a political challenge, not a legal one.” & (L E 95 Z LD,

2. Law-making processes and sources of law

2(1) International Law-making processes

“Three features” D FLE I D ZiHE X,

Geneva Convention on Long-range Transboundary Air Pollution

Bonn Convention on the Conservation of Migratory Species of Wild Animals
FEEYELEE SR framework convention & & 2 MELCTWT E 23R 50,
1994 Agreement Relating to Part X1

1995 UN Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks

(Draft agreement under the United Nations Convention on the Law of the Sea on the

conservation and sustainable use of marine biological diversity of areas beyond national



https://whc.unesco.org/en/conventiontext/
https://www.cbd.int/convention/text/
https://ozone.unep.org/sites/default/files/2019-12/The%20Ozone%20Treaties%20EN%20-%20WEB_final.pdf
https://unece.org/convention-and-its-achievements
https://www.cms.int/en/convention-text
https://www.un.org/depts/los/convention_agreements/texts/unclos/closindxAgree.htm
http://daccess-ods.un.org/access.nsf/Get?Open&DS=A/CONF.164/35&Lang=E
https://www.un.org/bbnj/sites/www.un.org.bbnj/files/draft_agreement_advanced_unedited_for_posting_v1.pdf
https://www.un.org/bbnj/sites/www.un.org.bbnj/files/draft_agreement_advanced_unedited_for_posting_v1.pdf
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jurisdiction)
> BREEGREIMIT TS DRl S

® ‘diplomatic means rather than through codification and progressive development by
lawyers’ L 1ZE I WD Z &, £, BREZE D 2D,

® Rio Declaration

® ‘more detailed and precise rules’7)’ ‘unlikely to be either possible or desirable’ Td# 2% O
72 D,

® Paris Agreement

2(2) Sources of International law from an environmental perspective

®  Statute of the Permanent Court of International Justice

° (13 95) Statute of the International Court of Justice

® ‘informal sources’|XMZFF L TV D H, F£7o. W25 EKRIZEUV T informal 72
D,

(a) Treaties

® ‘law-making treaties’ & 1X £ D W D FEKIDN,

® Vienna Convention on the Law of Treaties

®  ‘participate a la carte’ L 1T E DD T LDy,

® ‘reservations’ B HNDH T EDA Y v FET AU v ME?

® reservation 233D B AV WEREESRANCZEOER SN 5 B hIL 2

® ‘the textual, the “effective”, and the teleological approaches’ & 1% ?

®  ‘the subsequent practice... must be taken into account’ & [X £ 9 V9 T & Dy,

® (Cairo Guidelines on the Transport of Hazardous Wastes

® The Basel Convention on the Control of Transboundary Movements of Hazardous Wastes
and their Disposal

® SANESRK 3 ELIH e N AMEEL WA TREECBWTCHEHEETHLIHAIT?

® Pulp Mills 5/F  [HpIEESE (53R 132, EEEHFIERE GE2 0 BIfy=)
2 k204 5) 79]

® Shrimp-Turtle T+ [HIBIEERE GE3 0D 134, EEREHG E% G830 78]

® Convention on International Trade in Endangered Species of Wild Fauna and Flora

® ‘am ¥bulatory incorporation of the existing law” & {3 ?

® Oil Platforms S [HIBIEESE (553 50 158, EESEHIGIEE (553 /) 108]

®  ‘aBulkanization of global treaties” & X E 9 W5 Z &, £ EDXHITTHEEN


https://www.un.org/bbnj/sites/www.un.org.bbnj/files/draft_agreement_advanced_unedited_for_posting_v1.pdf
https://rief-jp.org/ct12/133291
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_CONF.151_26_Vol.I_Declaration.pdf
https://unfccc.int/sites/default/files/english_paris_agreement.pdf
https://www.icj-cij.org/sites/default/files/permanent-court-of-international-justice/serie_D/D_01_1e_edition.pdf
https://www.icj-cij.org/statute
https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
https://wedocs.unep.org/bitstream/handle/20.500.11822/29578/ELGP8.pdf?sequence=1&isAllowed=y
http://www.basel.int/TheConvention/Overview/TextoftheConvention/tabid/1275/Default.aspx
http://www.basel.int/TheConvention/Overview/TextoftheConvention/tabid/1275/Default.aspx
https://www.icj-cij.org/sites/default/files/case-related/135/135-20100420-JUD-01-00-BI.pdf
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=Q:/WT/DS/58ABR.pdf&Open=True
https://cites.org/eng/disc/text.php
https://www.icj-cij.org/sites/default/files/case-related/90/090-20031106-JUD-01-00-BI.pdf
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MEBEELTLE D DI,
OSPAR ik [#BFE SR TMOX T3] Vita futura 10 5 (2004 4F) 73 H]
e R PEii e Rl ERRE (5 3 M) 46, EBSEHEIBIEE (53R 2]

(b) Custom

‘customary international law’ & [ % ?
‘opinio juris’ & 1L ?
‘state practice’ X ED L HIZ L THIE « HEET D2
‘Here it is the opinion juris to create new law that generates the practice rather than the
other way round.” £ X & H 9D T L,
=H 7778 PABIERSE (380 157, EEEHSIEZE (5380 107]
EENEREICEAT 24 REMEIR & =0 F 7 7k & OZERIZD>E | ‘The
circumstances of the two cases are different’ & G S LTV 5, ED X 9T different
72D,

(BREZIZBET %) ZRERSKN P EEEBRERRIC G A2 BIETE L0 4
R X
Gabéikovo-Nagymaros F+F  [HIBIEEE GF 3 hR) 112, EEEAG E3E G5 3 )
65]

(c) General principles of law

World Charter for Nature

EFRENESCHIPTRRE 38 S 1 H(oIT D&, ED XD RO D H i, £z
Z DFSLO N IE ?
PCI/ICT 1%, #EO—RIFHIZ M E ST DBRICERNEZ SO X O IZFIH LTS,
Diversion of Water from the Meuse 4 [#5HE =88 [EEHIGIIZE 1] 14]
Chorzow L&p it [HIBIEESE G830 118, EEMEHGIEE (53R 66]
Free Zones F{  [HIBIEERE (GF 3 D) 106, EESEHGE3 (G530 118]
T 7V FEE PHEIERSE (538D 144, ERSEHIGIEE (553 80 99]

N UAVIESRT A DEBIEEE 53 AR 129, EEREMBIEE (55 3 i) 24]
BREGIEICR T X Y EHELZR general principles | ED X H 72 Dy,

(d) Judicial decisions

[EIBR w1 A TR 38 55 1 TH(d)IZ 3\ T ‘subsidiary means” & STV 5 Z & 1%,


https://legal.un.org/riaa/cases/vol_XXIII/59-151.pdf
https://m.kulib.kyoto-u.ac.jp/webopac/SB00100234
https://www.icj-cij.org/sites/default/files/case-related/52/052-19690220-JUD-01-00-BI.pdf
https://www.icj-cij.org/sites/default/files/case-related/70/070-19860627-JUD-01-00-BI.pdf
https://www.icj-cij.org/sites/default/files/case-related/92/092-19970925-JUD-01-00-BI.pdf
https://digitallibrary.un.org/record/39295
https://www.icj-cij.org/sites/default/files/permanent-court-of-international-justice/serie_AB/AB_70/01_Meuse_Arret.pdf
https://m.kulib.kyoto-u.ac.jp/webopac/TW86115451
https://www.icj-cij.org/sites/default/files/permanent-court-of-international-justice/serie_A/A_09/28_Usine_de_Chorzow_Competence_Arret.pdf
https://www.icj-cij.org/sites/default/files/permanent-court-of-international-justice/serie_AB/AB_46/01_Zones_franches_Arret.pdf
https://www.icj-cij.org/sites/default/files/case-related/47/047-19660718-JUD-01-00-BI.pdf
https://legal.un.org/riaa/cases/vol_III/1905-1982.pdf
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W2 B ERIZEIS U T lapt to mislead” TdH 5 D)y,

e [CJ

® ITLOS

®  Arbitral decisions
» PCA

> RIAA (HIpI£E)
® African Court of Human and Peoples’ Rights

® FEuropean Court of Human Rights

® Inter-American Court of Human Rights

(e) Writings of publicists

ILC

Institute of International Law/Institut de droit international

International Law Association
WCED
IUCN

2(3) Codification and progressive development

® ‘authoritative statements of the law’ & % ?

® ‘codification’ & ‘progressive development’ & DEVNL ?  ILC X Z OEjE % BHMEIC
KBIL TWRWE D Z L2, ZHITRETEAS I D,

® UN Watercourses Convention

®  Gabgikovo-Nagymaros HP (X ILC DIEEEZ ED X D IZHFIH L7=Dy,

® [LC 7>‘diminished the scope for progressive development’ L 72 DX 727>,

®  ‘[t]he resulting displacement of the ILC by other law-making bodies’ 234 U 5 D (%721
AR

®  ‘Perhaps not surprisingly the UN gave UNEP...’ 72 DL 72,

® ‘ILC’s current... work on “Protection of the environment in relation to armed conflict

2022 4E D ik AR

2(4) UN conference declarations and General Assembly resolutions

®  UN Charter
®  ‘of a fundamentally norm-creating character’ £ |2 & 9\ 9 Z &y,

2023.04.11.

999


https://www.icj-cij.org/
https://www.itlos.org/
https://pca-cpa.org/
https://legal.un.org/riaa/
https://www.african-court.org/wpafc/
https://echr.coe.int/Pages/home.aspx?p=home
https://corteidh.or.cr/
https://legal.un.org/ilc/
https://www.idi-iil.org/
https://www.ila-hq.org/
https://www.environmentandsociety.org/mml/un-world-commission-environment-and-development-ed-report-world-commission-environment-and
https://www.iucn.org/
https://legal.un.org/ilc/texts/instruments/english/conventions/8_3_1997.pdf
https://legal.un.org/ilc/texts/instruments/english/commentaries/8_7_2022.pdf
https://www.un.org/en/about-us/un-charter/full-text
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®  ‘though resolutions are not per se binding they may help make new law’ & S 31TV 5
23, ED X 91T help make new law 2372 X315 D,

® ‘they may... authorize, even if they do not oblige, states to act’ & (X &E I VY5 Z &,
F 2 E UL D,

2(5) Soft law

® ‘softlaw’ & XD b DDORIAEZIT L,

® MO D IHRAYHRFE D

® TAEA DI ML o 5]

® FAO DIEH s HLEL D 5]

® IWC DI AHYHIEIOF] (‘Resolution’ & N 5 A FROD )
®  ‘acomplex regulatory system’ & (X ED K 9 72 H D,

® ‘softlaw’ DFI| % 2 DFIT X,

® Convention on Early Notification of a Nuclear Accident

® UNEP’s EIA Guidelines

® Espoo Convention

® UNEP’s Guidelines on Land-based Sources o Marine Pollution
® WHO Guidelines

® WTO Sanitary and Phytosanitary Agreement

®  Statute of the River Uruguay

®  Nuclear Safety Convention

®  ‘soft law’/d‘a convenient shorthand to include vague legal norms’ T % & 3 5 FLAEAS

‘a very serious misreading of the concept’ C& 5 D L7210,

3. Overview

“Much of this criticism is misconceived’ C & % B 2 @i+ X,
Behring Sea Fur Seals F: [/ —2 7 v 7 [HEEB 5T 21]
Lac Lanoux SFF  [HBIEESE (653 i) 130, EEEMFIEE (53 0 79]

Convention on Access to Information, Public Participation in Decision-making and

Access to Justice in Environmental Matters

® ‘ILC’s support for non-discriminatory access to effective remedies for transboundary

environmental nuisances’ — Draft principles on the allocation of loss in the case of

transboundary harm arising out of hazardous activities

® ‘It involves greater emphasis on environmental regulation and gives less prominence to


https://www.imo.org/en/KnowledgeCentre/IndexofIMOResolutions/Pages/MEPC-2022-23.aspx
https://www.iaea.org/resources/safety-standards
https://www.fao.org/gleam/en/
https://iwc.int/events-and-workshops/iwc68
https://www.iaea.org/topics/nuclear-safety-conventions/convention-early-notification-nuclear-accident
https://www.unep.org/explore-topics/environment-under-review/what-we-do/environmental-assessment/guidelines-conducting
https://unece.org/more-convention
https://wedocs.unep.org/xmlui/handle/20.500.11822/29569
https://www.who.int/publications/who-guidelines
https://www.wto.org/english/docs_e/legal_e/15sps_01_e.htm
https://treaties.un.org/Pages/showDetails.aspx?objid=08000002800df806
https://www.iaea.org/topics/nuclear-safety-conventions/convention-nuclear-safety
https://m.kulib.kyoto-u.ac.jp/webopac/BB07848809
https://unece.org/environment-policy/public-participation/aarhus-convention/text
https://unece.org/environment-policy/public-participation/aarhus-convention/text
https://legal.un.org/ilc/texts/instruments/english/commentaries/9_10_2006.pdf
https://legal.un.org/ilc/texts/instruments/english/commentaries/9_10_2006.pdf
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liability for damage’ 13X E D W5 T &M, FlBpEZL I R oT=DD,

®  ‘alargely anthropocentric perspective’ £ 13 E 9 W9 Z & Dy,

® ‘the problems of effectiveness... are essentially political and policy-oriented in character’
LT EIND T M,

®  ‘the major virtue of the present international political system’ (% & D X 9 72 8 DM,

®  ‘radical transformation in the nature of sovereignty’|£ £ D X 9 72 BIBRIC R 51050,
Fo, ERUTWDR D EHIZEB VT radical 72 DD,

® ‘It is not a subject for narrow specialists’ & (L E 9 V5 Z & Dy,

LIk



